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Alamogordo and Alcohol:
Monopoly or Social Control?
G. L. SELIGMANN

Early in April 1898 the Alamogordo Improvement Company filed articles of incorporation with the New Mexico territorial authorities in
Santa Fe. l Initially capitalized at $500/000/ this new company was formed
for the purpose of laying out a townsite, making necessary improvements/ and selling lots to interested buyers. The company, controlled
by Charles B. Eddy and his brother George Eddy, intended, according
to the £1 Paso Daily Times, to recruit buyers such as farmers and sawmill
workers. They, along with the EI Paso and Northeastern Railroad employees/ would provide the new town with a stable work force and a
population base.
'
Alamogordo was, from its beginning, a planned community. It
would not begin life like a Dodge City or Abilene. It was not to be a
typical rough-and-tumble frontier railhead town whose most prominent feature was a number of open saloons complete with gambling
and prostitution. To guarantee that this did not happen, the founders
placed a covenant governing the sale of liquor into every land title sold
in the original townsite with the exception of Lot Number 50. This
covenant stated that "intoxicating liquors shall never be manufactured,
G. L. Seligmann is associate professor of history in the University of North Texas.
1. El Paso Daily Times, April 8, 1898, 2.
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sold or otherwise disposed of, as a beverage or medicine, in any place
of public resort in or upon the premises." The covenant continued that
if "any of the. , . conditions concerning intoxicating liquors are broken
by the [grantee], or the heirs, assigns [or] lessees then this deed shall
become null and void, and ... the premises thereby conveyed, shall
revert ..." to the Alamogordo Improvement Company, its heirs or
assigns. Despite a series of challenges dating back to the first decade
of its existence, this covenant was to stand until 1987. 2 Ownership of
Lot 50 was retained by the Alamogordo Improvement Company and
would be the site of the single dispenser of beverage alcohol in the
town. Thus, from the beginning of Alamogordo's existence, the sale
of alcohol was marked by the twin elements of a potentially profitable
monopoly and distinct elements of social control.
To an age accustomed to looking on legal prohibition as an attempt
by fanatics to exercise unreasonable control, this restrictive covenant
is seen as an excellent example of unwarranted meddling. Indeed those
few historians who have dealt with the founding and early years of
Alamogordo, including earlier work by this author, have followed this
line of interpretation. More recent scholarly writings on prohibition,
however, suggest a different and more subtle interpretation of the
covenant. 3
Temperance workers have always condemned the "grogshops,"
"barrooms," and "taverns," since these public places were where abuse
of alcohol could most easily be observed. Accordingly, it was no accident that Neal Dow entitled his 1851 Maine prohibition law: "An Act
for the Suppression of Drinking Houses .and Trippling [sic] Shops,"
But before the Civil War, in the older, well-established areas of the
country, these establishments were almost always linked with the wayside hotel or inn. This relationship between food, shelter, and drink
2. The restrictive language is, of course, repeated in all of the original Alamogordo
deeds as well as in every legal challenge. For easy access see Danley et al. v. Safeway
Stores et al. (October 1987), Memorandum Opinion, Court of Appeals of the State of
New Mexico.
3. See for example G. L. Seligmann, "The El Paso and Northeastern Railroad and
Its Economic Influence in New Mexico" (master's thesis, New Mexico College of Agriculture and Mechanic Arts, 1958). See also William A. Keleher, The Fabulous Frontier:
Twelve New Mexico Items (Santa Fe: Rydal Press, 1945); Norman Hall, speech dated February 23, 1954, prepared for the superintendent of the Southern Pacific to be delivered
in Alamogordo, unpublished copy in the possession of the author. The body of recent
scholarly material on the prohibition and temperance movements is very extensive. For
an excellent interpretation of the two movements and a good introduction to the newer
writings on the topics see Norman H. Clark, Deliver Us from Evil: An Interpretation of
American Prohibition (New York: W. W. Norton, 1976).
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tended to shape the character of the institution. The tavern was usually
a place of fellowship and relaxation. 4
During the last half of the nineteenth century, a number of technical innovations, together with the completion of the transcontinental
railroads, created a national market with distilleries and breweries
serving a large portion of that market. These production and marketing
changes had profound effects on America's public drinking places. A
spirited competition sprang up, particularly among the large brewers
who would often make cash advances to help establish new saloons,
especially in railhead towns. 5
Under these changed circumstances the tavern did not completely
disappear, but by the late nineteenth century the saloon had become
the predominant public drinking institution. Proliferation of saloons
made competition intense. Each establishment had to attract as many
patrons and sell them as much alcohol as possible. Some saloonkeepers
maintained their share of the market by maintaining a tavern-like, cozy,
comfortable atmosphere of warmth and fellowship. Others remained
in business by staying open twenty-four hours a day, seven days a
week. Some would serve anyone who walked in the door-even young
children. 6
The twenty-four-hour, price-cutting saloon was deeply offensive
to traditional American values, and many saloonkeepers seemed eager
to advertise their defiance of those values. Often they chose deliberately provocative names for their establishments, such as the "Road to
Hell Saloon" in Buena Vista, Colorado, or the "Little Church Saloon"
in Leadville. 7
Saloons were also perceived as contributing to the growth of prostitution. In the drive for patronage, many saloonkeepers welcomed
prostitutes for the business' they could attract. When the Chicago vice
commission in 1911 compiled and published its nationally noted report
on prostitution, it labeled the saloon ~'next to the house of prostitution
itself," as the most important element in harlotry. 8
By the late nineteenth century many of the leaders of the temperance movement were simply against anyone drinking alcohol in
any form. Increasingly, however, the temperance movement began to
4. Clark, Deliver Us from Evil, 21.
5. Ibid., 55-56.
6. Ibid., 56-57.
7. Elliott West, The Saloon on the Rocky Mountain Mining Frontier (Lincoln: University
of Nebraska Press, 1979), 139n.
8. Clark, Deliver Us from Evil, 66; Mark T. Connelly, The Response to Prostitution in
the Progressive Era (Chapel Hill: University of North Carolina Press, 1980), 91n.
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focus on the saloon. As saloons sprang up across the country, this
tactic became more and more effective. Finally in the 1890s, an organization was founded which was to become one of the most effective
pressure groups in American political history-the Anti-Saloon League
of America. From the very beginning, most of the leadership of the
League had as their goal the absolute prohibition of alcoholic beverages.
But the number of Americans who would support such a crusade was
small. The campaign against the saloon, however, attracted thousands
of Americans who did not necessily favor prohibition. This brief summary provides a backdrop against which the Alamogordo liquor covenant was established.
In the late 1870s and early 1880s, the discovery of fairly rich de~
posits of gold and coal in the mountain regions northeast of the presentday town of Carrizozo, New Mexico, attracted miners, prospectors,
and speculators to that area. The boom that followed resulted in the
birth of White Oaks, New Mexico. The town was quickly divided into
lots and various businesses began to appear. By December 1880, White
Oaks had both daily mail service and a weekly newspaper. Despite
such signs of progress, the town remained essentially isolated because
of its primitive means of transportation. The nearest branch of the
Southern Pacific Railroad was at El Paso, Texas, one hundred sixty
miles to the south, while the nearest Santa Fe line was at Socorro, one
hundred miles and a mountain range to the west. Most of White Oaks'
supplies had to be freighted in, and the ore from the mines had to
hauled out by wagons. It took about two weeks for the freight wagons
to go to El Paso and return, while ten days was considered average
for the round-trip to Socorro. Because of these conditions, the citizens
of the White Oaks District wanted a railroad. 9 It was several years in
. coming.
In 1888 work began in El Paso on the Kansas City, El Paso, and Mexican Railway Company, known in El Paso as the White Oaks Railroad.
One year later, the White Oaks Railroad consisted of approximately
ten miles of track, with the line ending north of the present-day Fort
Bliss Military Reservation. Here construction ceased, with the company
out of funds and forced into receivership. For the next three years,
9. Keleher, The Fabulous Frontier, 32-34. For a firsthand account of life in White
Oaks see Morris B. Parker, White Oaks: Life in a New Mexico Gold Camp, 1880-1900, ed .
. C. L. Sonnichsen (Tucson: University of Arizona Press, 1971). A good general history
of the entire Tularosa Basin, albeit oriented toward the colorful aspects of the region's
past, is C. L. Sonnichsen, Tularosa: Last of the Frontier West (New York: Devin-Adair Co.,
1960), Hall, speech, 2.
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Morris R. Locke, the principal backer of the line, went from banker to
banker trying without success to secure funding for the railroad. In
1892 Charles Davis, the receiver, sold the properties and right-of-way
for $50,000 to Jay Gould, who, at this time, also controlled the interests
of the Texas and Pacific Railway Company. Apparently Gould intended
to have the Texas and Pacific complete the line to White Oaks, but
neither he nor the Texas and Pacific people took any immediate action. 10
Thus the stage was set for the arrival in El Paso of Charles B. and John
A. Eddy and their attorney, William A. Hawkins.
In 1895, the Eddys sold their land and irrigation interests in the
Pecos Valley region to their partner, John Hagerman, and began to
look about for another area to develop. From the Carlsbad, New Mexico
area, the Eddys moved to El Paso to attempt to develop the Tularosa
Basin and the surrounding areas. For the townsite, logging, and mining
developments that they had planned, transportation was a necessity;
the White Oaks Railway was, they realized, the answer to the transportation need. Charles Eddy went to New York City in 1897 to purchase the properties and right-of-way of the Texas and Pacific Railway.
This task completed, he returned to El Paso to obtain a franchise from
the city council to lay track on the necessary city streets. 11
Under the terms of the franchise, Eddy was to begin rebuilding
the White Oaks Railroad in Texas within ninety days. One hundred
miles had to be completed and operating within eighteen months. If
10. S. G. Reed, A History of Texas RJlilroads (Houston, Texas: St. Clair Publishing
House, 1941), 274. The original stockholders included Henry L. Newman of San Francisco, California; Major J. M. Clements of Oakland, California; Colonel J. A. Steinberger
of San Francisco, California; Morris R. Locke of Illinois; W. C. Masterson of Kansas City,
Missouri; and Captain H. C. Detwiler, apparently of El Paso. W. C. Masterson was placed
in charge of the construction. The EI Paso Times, May 15, 1888, 5; Keleher, Fabulous Frontier,
242-43. Morris R. Locke and Company had contracted to build the railroad and received
a large block of stock as payment. The EI Paso Times, May 19, 1888, 5; The EI Paso Daily
Times, April 29, 1892, 7. Julius Grodinsky, Jay Gould: His Business Career, 1867-92 (Philadelphia: University of Pennsylvania Press, 1957), does not mention this transaction,
possibly because of the relatively small sums involved. The El Paso papers of the period,
however, give one the impression that Gould was going to rebuild and rejuvenate El
Paso completely. Keleher, Fabulous Frontier, 243.
11. Ibid., 241-42. In addition to township speculation, farming, ranching, and logging interests which could be developed along with the mining at White Oaks, there
was also talk of using the white sands in the area to manufacture plaster of Paris, and
of developing the soda beds near Tularosa. See Illustrated History of New Mexico, 2 vols.
(Chicago, Illinois: Lewis Publishing Company, 1895), 198. For a detailed analysis of the
geology of the region see O. E. Meinzer and R. F. Hare, Geology and Water Resources of .
the Tularosa Basin, New Mexico and Adjacent Areas. Water Supply Paper, no. 343, U.S.
Geological Survey (Washington, D.C.: Government Printing Office, 1915). Hall, speech,
3.
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he should fail in either of these stipulations, he would forfeit his $10,000
deposit. However, if he met the terms, the council would return the
deposit to the railroad. 12
.
Construction of the railroad began about December 1, 1897. By
January 19, 1898, the contractors were laying track on the main line,
and the work was progressing rapidly. The railroad crossed the state
line into New Mexico on February 5, 1898, and on June 14, 1898, the
railroad arrived at what is now Alamogordo. 13
As their railroad progressed north, the Eddys had laid the foundation for Alamogordo. Early in April of 1898, the Alamogordo Improvement Company, controlled by the Eddys, filed articles of
incorporation with the territorial authorities in Santa Fe. The new company would layout a townsite and make all necessary improvements.
The Eddys planned to recruit large numbers of colonists, particularly
from Pennsylvania, to settle in the area as farmers, lumberjacks, and
other skilled workers to improve the area's prosperity. Within two
weeks of the incorporation of the Alamogordo Improvement Company,
petitions circulated through the Sacramento Mountain area and the EI
Paso vicinity, calling for the establishment of a United States Post Office
at the soon-to-be-built village of Alamogordo, five miles south of La
Luz, New Mexico, on the route of the EI Paso and Northeastern Railway. 14
Since Eddy intended to make Alamogordo the division headquarters for that section of the railroad in New Mexico, he had the Alamogordo Improvement Company allot space for an office to house the
administrative facilities of the line. In addition, space was reserved for
machine shops, a roundhouse, coal sheds, and water facilities for the
railroad. The company also set aside land for a sawmill and a tietreatment plant to handle the lumber which it intended to bring out
of the Sacramento Mountains by rail. 15
With an economic base resting on two booming industries, Alamogordo grew rapidly. The Sacramento Chief noted "Alamogordo has
12. Hereafter Eddy will refer to Charles B. Eddy. The El Paso Times, September 21,
1898,3.
13. Hall, speech, 4. The El Paso Daily Times, January 20, 1898, 3; February 6, 3; June
14, 3. Ironically the mineral wealth of White Oaks was depleted by then and the railroad
was never to reach its original destination.
14. The El Paso Daily Times, April 8, 1898, 2. Mrs. Tom Charles, Tales of the Tularosa,
ed. Francis L. Fugate (Alamogordo, New Mexico: privately published, 1953), 42; The El
Paso Daily Times, April 20, 1898, 3.
15. The El Paso Daily Times, April 19, 1898,2; Hall, speech, 4; The El Paso Daily Times,
July 8, 1898, 3.

G. L. SELIGMANN

145

no boom but she is rapidly pushing to the front as one of the best and
most substantial towns in New Mexico." By March 1899, ten months
after its founding, Alamogordo had grown from its original settlement
of three tents and a few people to a thriving community of over a
thousand inhabitants. During this time of rapid growth, the Alamogordo area constituted the eastern part of Dona Ana County. The
county offices were in Las Cruces, approximately sixty miles west by
horseback across the Tularosa Basin and the Organ Mountains, or a
railroad trip to EI Paso and then a transfer to Las Cruces. In this situation agitation understandably developed for the creation of a new
county. 16
On January 26, 1899, by a majority of eleven to one, the Territorial
Council passed a bill creating Otero County with the county seat at
Alamogordo. The House passed the bill by a majority of thirty-one to
one on January 28, 1899, and that same day Governor Miguel A. Otero
signed the bill into law. The new county had a population of about
3,500, including about 500 Mexican Americans. 17
Although lacking in drinking and gambling establishments, Alamogordo had other cultural diversions and local amusements. On
Thanksgiving Day, 1898, a baseball game between Alamogordo and EI
Paso was scheduled, to be followed by a dance that evening. Perhaps
nothing better illustrates the peaceful nature of Alamogordo than the
fact that construction on the first churches began in the latter part of
November 1898, well before the building of the first saloon on Block
50. Still more proof of the relative calm of the town can be seen by an
article appearing in The £1 Paso Daily Times, six months after the founding of the town, noting that there was to date no cemetery in Alamogordo because no one had died. IS
The twentieth century brought more of the same sort of growth
to Alamogordo. The census of 1900 listed its population at 1,524, making it the twelfth largest town in the state. On January 12, 1901, the
Alamogordo News proudly listed some twenty-one ne~ establishments, including the Baptist College. 19
16. The Sacramento Chief, quoted in The £1 Paso Daily Times, October 20, 1899,4; The
£1 Paso Daily Times, November 11, 1898, 2; February 11, 1899, 4; February 25, 1899, 4;

March 25, 1899, 4; March 26, 1899, 4.
17. The £1 Paso Daily Times, January 27, 1899; 6; January 29, 1899, 8; Report of the
Governor of New Mexico . .. 1899, 9. There were eight United States Post Offices in the
county, at Alamogordo, La Luz, Tularosa, Mescalero, Fresnal, Pine Springs, Upper Penasco,
and Weed. The £1 Paso Daily Times, February 2, 1899, 7.
18. The £1 Paso Daily Times, November 2, 1898, 8; November 22, 1898, 4; December
20, 1898,4.
19. [Alamogordo] News, March 2, 1901; January 12, 1901. Robert H. Sholly, "Ala-
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Thus Alamogordo by the beginning of the twentieth century was
well established. It had a stable economic base, it also had, thanks to
its principal founder, Charles B. Eddy, a noteworthy way of controlling
the perceived evil of the unrestricted consumption of beverage alcohol.
Traditionally, Charles B. Eddy has been viewed as a lifelong prohibitionist who preferred to keep Alamogordo completely dry, but he realistically decided that this was impossible. Hence, the sale of liquor
was to be rigorously controlled. 20 Eddy was evidently not the staunch
non-drinker that legend would have. His usual address while staying
in New York was the Union Club. This establishment, a common gathering place of late-nineteenth-century Republicans, contained a popular and well-stocked bar. Staunch prohibitionists of the time did not
frequent such establishments if they had other choices, and Eddy certainly could afford other quarters. His close associate, William A. Hawkins/ drank and made no secret of it. This is also atypical behavior for
a strong prohibitionist, for most preferred to associate with people of
their persuasion. Hawkins was a gifted lawyer, but he was not indispensable. Then, tOO, there is a very intriguing telegram from Charles
B. Eddy to the Superintendent, Terminals, Kansas City: "Will you kindly
send aboard my car tonight on no. 3/ 6 bottles of Overholt or Wilson
Rye Whiskey." To say the least this telegram is suggestive. Most staunch
teetotalers do not distinguish between whiskeys, to say nothing of
specific brand names. 21
There are also the monopoly aspects of the Alamogordo Improvement Company's owership of Block 50. Owning the only centrally
located bar in a sawmill and railroad town was economically profitable.
If Eddy was so thoroughly opposed to the evils of liquor, would he
have been comfortable making a profit from its sales, believing as he
would in the manifest evil that it created? No firm answer can be given,
nor can a definitive conclusion be reached about his internal convictions. The evidence, however, does suggest that the matter is at least
open to question.
What is not open to question is Eddy's prior experience in estabmogordo, New Mexico: A Case Study in the Dynamics of Western Town Growth" (master's thesis, University of Texas at El Paso, 1971), 86. This thesis along with Seligmann,
"The El Paso and Northeastern Railroad," are most detailed scholarly works focusing
on Alamogordo and the Tularosa Basin.
20. For examples of this interpretation see Seligmann, "The El Paso and Northeastern Railroad," 36 and Keleher, Fabulous Frontier, 266-67.
21. William A. Hawkins to Henry Pfaff, July 10, 1901, Southern Pacific Papers,
University of Texas at El Paso (hereafter cited as Southern Pacific Papers), Letterpress
Books. Southern Pacific Papers, CCR-l, August 15, 1903, On line.
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lishing the community of Eddy (now Carlsbad), New Mexico. Eddy
clearly wanted the towns he developed to avoid the real social-problems
that unrestricted saloons brought. The Eddy, New Mexico, deeds contained a covenant restricting the sale or manufacture of beverage alcohol. This solution did not work. For example, the owner of the Pecos
Valley Drug Store, in the center of town, sold whiskey on prescription,
a common medical practice of the period. What made his practice .
uncommon was letting the customers fill out their own prescription
blanks and allegedly permitting them to congregate in a back room of
his store to take their "medicine." Eddy's company eventually blocked
this practice with a permanent injunction issued on March 15, 1893.
The company failed, however, to block the "inevitable triumvirate of
the frontier, the saloon keeper, the gambler, and the prostitute" from
"gathering for the kill." And their gathering place immediately adjoined the original Eddy townsite in a town they named Phenix. There
saloons, gambling, and prostitution flourished openly and the customers were the working men of Eddy. This was the situation in 1895 when
Charles B. Eddy sold his interest in the Pecos River development to
his partner James J. Hagerman and left the area. By 1899 Eddy's experiment had ended and one of the Phenix saloon buildings was moved
into the original townsite and operated as the Green Tree Saloon. Soon
the Bank Saloon operated in the center of Carlsbad's business district
with another saloon next door. No language in the titles had been
changed.:U
~
Apparently Eddy learned from the Carlsbad experience that absolute prohibition was not a solution to the social evil of the saloon.
Regulation, however, might well be a workable solution. If liquor were
available under controlled circumstances, then perhaps prostitution
and gambling could be kept out of the saloon. Whether these two could
exist without liquor was questionable, as was the proposition that
customers would go to the outskirts of town for liquor, gambling, and
companionship when liquor could be obtained at a central location.
Controls on saloons were not easy to put into effect in,turn-of-thecentury New Mexico. The body of state law licensing and regulating
saloons was, by present-day standards, minimalY Any violation of
22. This discussion of liquor in Eddy, New Mexico, is drawn from an excellent
article by Lee Myers, "An Experiment in Prohibition," New Mexico Historical Review 40
(October 1965), 292-307.
23. The Compiled Laws of New Mexico, 1897, listed the following restrictions on liquor
sales: 1. Liquor cannot be sold toa minor without permission of parent or guardian. 2.
No "lewd female person or female person of infamous character or any courtesan'; may
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these laws was declared a "public nuisance." When compared with the
more recent compilations of liquor laws, it can be readily seen that the
nature of liquor regulation has changed radically in the twentieth century. Indeed, if current liquor regulations had been in effect in 1900, a
restrictive covenant in turn-of-the-eentury Alamogordo probably would
not have been needed.
But if liquor regulation was minimal in 1900, zoning laws were
nonexistent, not only in the New Mexico Territory but also in the United
States. The first zoning law in the United States was passed by New
York City in 1916, although Los Angeles had experienced a broadly
regulatory system since 1909. New Mexico did not pass enabling legislation for zoning until 1927. Prior to this zoning act, municipalities
were given certain powers to "prohibit, and suppress, or [to] regulate,
restrain and place under municipal supervision" saloons if they were
"brothels, bawdy houses and houses of assignation or prostitution...." It should be noted, however, that in the absence of prostitution, nothing in this statute applied to a saloon. To be sure, as early
as 1854 New Mexico Territory had a general nuisance law, but a "public
nuisance" is nowhere precisely defined. Indeed, it was not until 1921
that a "public nuisance" was defined and then it was in terms of prostitution only. The earlier nuisance laws appear to have been designed
to stop activities that were illegal; that is, according to the 1897 compilation, a place selling liquor in violation of the laws was a nuisance.
A law-abiding saloon was not a nuisance. 24
Thus, if Eddy wished to restrict the location of saloons in Alamogordo, he had no recourse to the modern tools of a city planner. A
restrictive covenant similar to that appearing in the original townsite
deeds was a reasonable solution. By retaining ownership of the only
saloon in town, he could control the manner in which liquor was sold.
solicit drinks. 3. No woman may sing or playa musical or stringed instrument in a
saloon. 4. A female may not play or deal any game of chance in a saloon. 5. The saloon
must have a license. 6. Adulterated products may not be sold. 7. Saloons may not open
on election day. 8. Family members may demand that a person "who is in the habit of
becoming intoxicated" not be allowed to purchase liquor. 9. Saloon operators must be
licensed. Compiled Laws of New Mexico, 1897, Santa Fe: New Mexican Printing Company,
1897. This was the compilation in effect at the time of the founding of Alamogordo.
24. For a standard history of zoning regulation in the United States, see Robert H.
Nelson, Zoning and Property Rights, An Analysis of the American System of Land Use Regulation
(Cambridge, Massachusetts: MIT Press, 1977), 7-18; New Mexico Statutes, Annotated: 1929
Compilation (Denver), 1929, Article 33, p. 1231n; New Mexico Statutes Annotated, 1915
(Denver), 1915, Article 1780, p. 566 and Article 1785, p. 567; Compiled lAws, 1897, Section
1240, p. 373; New Mexico Statutes, Annotated: 1929, Section 35-36, p. 676; Compiled lAws,
1897, Section 1240, p. 373.
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Such a restrictive covenant therefore became a viable if, indeed, not.
the best option available at the time.
It is unfortunately impossible to determine what, if any, special
restrictions were placed upon the operation of the saloon in Alamogordo. However, a copy of a contract between the Cloudcroft Company
and Thomas F. Kelsh granting Kelsh permission to operate a saloon in
Cloudcroft exists in the Southern Pacific Papers. Under the terms of
the Cloudcroft contract, Kelsh was required to sell "intoxicating liquors
of a good and standard quality." He was not to allow any"disorderly,
loud or boisterous conduct or any unlawful or illegal conduct or practice." And lastly he was not to permit the saloon to become a resort
for "loafing" or "for any disreputable characters." In short, this was to
be a decent establishment. If these restrictions were not followed, the
Cloudcroft Company could cancel the contract. Although this arrangement was for Cloudcroft, there is no reason to believe that the Alamogordo arrangement was not substantially the same. 25
From Eddy's point of view, the Alamogordo arrangement did not
work perfectly. Several saloons existed beyond the original townsite.
However, nothing resembling the community of Phenix, which had
sprung up alongside Eddy, New Mexico, appeared in Otero County.
Eddy achieved his objectives for Alamogordo. 26
Other interested parties, however, challenged his arrangements.
Indeed, there were several attacks upon the Block 50 arrangement in
the first eight years of Alamogordo's existence. In March 1903 a District
Court decision handed down in Las Cruces favored the Alamogordo
Improvement Company's position that their arrangement did not constitute a "monopoly or work a restraint in trade."27
That case was followed in three years by a very similar one. Once
again the Alamogordo Improvement Company successfully defended
its position. However, William A. Hawkins, the company's lawyer,
indicated the judge felt that had the Block 50 arrangement not been for
the "purpose of protecting law and order," the monopolistic nature of
the arrangement Irlight well have resulted in a different decision. It
appears now that the judicial perception of the Alamogordo situation
25. Cloudcroft was developed along the same lines by the same people as was
Alamogordo, including the insertion of the same language regarding liquor sales in the
deeds. The Cloudcroft Company served,the same function as the Alamogordo Improvement Company. The contract quoted is located in the Southern Pacific Papers, Contracts,
no. 42, 1910.
26. For one example out of many see the advertisement for the Adobe Saloon in
the [Alamogordo] News, March 30, 1907.
27. Hawkins to Eddy, March 28, 1903, Southern Pacific Papers, Letterpress Books.
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was that its reason for being was to control the potential social problems
of minimally regulated saloons. Despite the clearly monopolistic aspects of the arrangement, Hawkins some two weeks later was willing
to gamble that another judge would reach the same decision. 28
The legal and political issues which Block 50 raised did not end
in 1906. By late 1910 petitions to incorporate the community were
circulated, and the requisite signatures were obtained and submitted
to the Otero County Supervisors. That Board declared Alamogordo to
be henceforth incorporated as a village. Several months later a major
political wrangle broke out over the size of the licensing fee on the
Block 50 saloon. The first 3 to 2 vote was for a $3,000 annual fee. This
fee was protested by the Alamogordo Improvement Company, and at
a subsequent meeting of the Village Council one of the councilmen in
the initial majority changed his voted to favor a $2,000 annual fee. The
saloon operators, who had closed the saloon while waiting for a decision, at this point apparently decided to take matters into their hands.
They reopened without paying either fee and waited for the village to
take action. When no action was taken by the village authorities, the
operators of the saloon forced the issue by filing a complaint against
the saloon, insisting that it be closed for nonpayment of its licensing
fee. In the subsequent proceedings Judge Merritt C. Meachem held
that the village did not have the authority to charge any license fee.
This decision, based on Territorial Law, indicated how little control a
New Mexico municipality had over its affairs. Meachem's decision also
cast doubts over the village's ability to collect any fees, thus depriving
it of almost all of its income. 29
So threatening was the financial situation that on August 2, 1910,
by a vote of 109 to 54, the village voted to disincorporate, and the
following day the Village of Alamogordo ceased to exist as an incorporated community. Two years later a special census taken under the
auspices of the County Commissioners demonstrated that the community had grown to the point that it could now incorporate as a town
rather than as a village. The necessary steps to incorporate were taken,
and on May 31, 1912, the Board of Commissioners announced the
formation of the town of Alamogordo. Once again a licensing fee was
28. Hawkins to Benjamin S. Harmon, September 5, 1906, Southern Pacific Papers,
Letterpress Books. Harmon was the chief counsel of the Phelps-Dodge Corporation,
which had purchased all of Eddy's holdings in this area earlier. Hawkins to Harmon,
September 18, 1906, Southern Pacific Papers, Letterpress Books.
29. Sholly, "Alamogordo," 84; [Alamogordol News, April 14, April 28, May 5, May
12, May 19, 1910, June 2, 1910, and June 16, 1910. His opinion was reprinted in the
News.
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set for the saloon, this time at $1,800. Once again the Alamogordo
Improvement Company protested, countering with a proposal that
$1,000 was more equitable. The town trustees refused to budge. The
fee was set and it was apparently paid. 30
The legal issues involving the covenant lay quiet for almost thirty
years but they did not go away. In 1939 the case of Alamogordo Improvement Company v. Prendergast was argued before the New Mexico
Supreme Court. Here the issue was whether the restrictive covenant
was extinguished when a lot containing the covenant was purchased
at a tax sale from the county treasurer. The Alamogordo Improvement
Company contended that it was not extinguished and this position
was upheld by the New Mexico Supreme Court. At no point in this
case was the history of the covenant discussed. The possible motives
of the founders of Alamogordo were ignored, as was any discussion
of the possibility that such a covenant might have been requiredgiven the absolute lack of zoning restrictions and the rudimentary
nature of state liquor regulation in turn-of-the-century New Mexico.
Two years later, in the second Prendergast case, the Court noted that
the covenant restricting the sale of liquor to Block 50 did have the effect
of developing areas outside of Block 50 as "desirable residence and
business property." In its historical discussion, however, the court once
again failed to take into consideration the situation in 1898, which in
effect mandated a solution such as the covenant if the goal of liquor
regulation was to be obtained. 31
World War II brought extensive change to New Mexico and to the
Alamogordo area. The most obvious agents of change in the Tularosa
Basin were the establishment of Holloman Air Force Base and White
Sands Missile Range. The changes wrought by two military bases,
particularly the former, are obvious. The population of Alamogordo
had increased from 1,538 in 1912 when it incorporated as a town to
slightly over 24,000 by 1985. This growth spread the town well beyond
both of its original townsites. Since the newer developments were in
areas not covered by the deed restrictions, establishments selling liquor
now ring the original townsite. 32
30. [Alamogordo] News, August 4, 1910; Sholly, "Alamogordo," 91, 95. Although
the control of liquor sales played no part in this saga of incorporation, disincorporation,
and reincorporation, it is quite clear from accounts of the Village Council meetings that
had the saloon not held a monopoly on liquor sales in Alamogordo the high fee which
precipitated the crisis would not have been levied.
31. 43 N .M. 245-55. A variation on this issue had been argued before the New
Mexico Supreme Court earlier. See Alamogordo. Improvement Company v. Hennessee, 40
N.M. 162-66,45 N.M. 40-50. The quote is found on 45 N.M. 43.
32. For a detailed discussion of this change, see Jeanne Culbertson, "The Effect of
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In the early 1980s, because of changes in New Mexico liquor law
relating to the sale of wine and beer in restaurants, several businesses
in the original,covenanted township requested that the Alamogordo
Improvement Company waive the clauses restricting the sale of liquor
in their titles. These waivers were granted, and beer and wine went
on sale in areas of the original Alamogordo townsite outside Lot 50.
This state of affairs did not last long. Marilyn Whorton, a property
owner in the original township and the wife of a prominent Alamogordo attorney, as well as others filed suit asking that the four restaurants, Mr. C's, Margo's Restaurant, El Camino Restaurant, and the
Western Palace Restaurant, be enjoined from selling alcoholic beverages
on their premises. Ms. Whorton's husband was the attorney for the
plaintiffs. Although it was not known at the time, Mr. Whorton had
been retained by a consortium of liquor store dealers to see that the
restrictive aspects of the original covenant remained in force. On June
29, 1983, Judge Garnett R. Burks, Jr., of the Third Judicial District of
New Mexico ruled in favor of the defendants, Mr. Cs et al., and refused
to issue the injunction. The case was appealed to the New Mexico
Supreme Court. The high court by a four to one vote ruled that a
sufficient material change in circumstance had not been demonstrated
by the defendants. Thus the lower court's decision was overturned. 33
That same year Safeway, Inc., applied to the New Mexico Alcoholic
Beverage Control Board to, in effect, transfer a liquor license owned
by the grocery chain to their Alamogordo store. This store, located in
the College Addition, was not in the original townsite. However, all
lots in the College Addition, which was platted around 1903, had the
same restrictive covenant in their deeds as the original townsite lots.
Safeway also received a waiver of the restrictive clauses from the Alamogordo Improvement Company. Over Mr. Whorton's objections,
the Safeway proposal to engage in the sale of packaged goods was
unanimously approved by the Alamogordo City Council. In December
1984 the store began selling package goods. In the first four-week
period Safeway received over $49,000 from the sale of package goods.
Nor was this period an exception. Over the next forty-eight weeks
Holloman Air Force Base on Alamogordo" (master's thesis, New Mexico State University,
1972); Sholly, "Alamogordo," 91; Robert M. Doughty II, Judge, Twelfth Judicial District
of New Mexico, Danley et al. v. Safeway Stores, Inc. et aI., December 27, 1985, 7.
33. Marilyn S. Whorton et al. v. Mr. C's et al., Third Judicial District, New Mexico,
Otero County Case No. CV-82-157. Evidence of the arrangement Mr. Whorton had with
competing liquor store dealers may be found in the transcript of Danley et al. v. Safeway
et al., Twelfth Circuit Court of New Mexico, Transcription 363-66, 385-86; also Defense
Exhibit 1-1. Whorton et al. v. Mr. C's et al., August 13, 1984, Docket No. 15, p. 121.

G. L. SELIGMANN

153

package goods sales exceeded $617,000, of which about $121,000 represented gross profit. 34
This situation did not last long. Early in 1985 Henry and Bessie
Danley filed suit in the Twelfth District Court of New Mexico, asking
that Safeway be enjoined from the sale of package goods. 35 Mr. Whorton was their attorney. Thus the issue was again joined. Safeway,
however, is a major corporation with far more resources than the former
foes of the restrictive covenant. They were represented in New Mexico
by one of the most respected and largest law firms in the.state, Keleher
and McLeod of Albuquerque, and they had a substantial financial interest to protect. 36
Safeway's attorneys, Michael Keleher and Charles Pharris, working with an Alamogordo lawyer, F. Randolph Burroughs, who had
handled the Mr. C's case, prepared a five-prong defense: (1) To demonstrate a sufficient change in circumstance to warrant overruling the
covenant, (2) to prove that the term "place of public resort" did not
describe a modem grocery store, (3) to accent the monopoly aspects
of the covenant, (4) to document the lack of legislation regulating the
sale of liquor in turn-of-the-century New Mexico, and (5) to show the
lack of zonIng laws at the time of the founding of Alamogordo. The
historical report prepared for the case argued that the absence of liquor
regulation and zoning laws made such a covenant not only a viable
but perhaps the only legal method of avoiding the excesses mentioned
at the beginning of this article. While preparing the case for trial,
Burroughs discovered the connection between Whorton and the informal organization of liquor dealers mentioned earlier. Thus, "restraint
of trade" and the doctrine of "unclean hands" were added to Safeway's
legal arsenal. 37
In November 1985 the hearing, which lasted five days, was held.
The decision, rendered on December 27, 1985, was a major victory for
34. The author has been informed that Safeway had purchased this license for a
figure in excess of $100,000. Appellees' Answer Brief, Court of Appeals, State of New
Mexico, No. 9076, p. 34.
35. The Danleys, upon finding that they were, in effect, the point persons for a
group of Alamogordo liquor dealers, would eventually reach a settlement with Safeway
and withdraw from the case. Their name, however, remains in the title.
36. The firm of Keleher and McLeod had been involved in the Mr. C's case in a
supporting role. Mr. C's et al., however, differed from the Safeway case in a crucial area.
One could easily argue that a grocery store was not "a place of public resort" whereas
a restaurant could logically be considered as "a place of public resort." Moreover, the
consortium of liquor store dealers mentioned above was discovered subsequent to the
Mr. C's case.
37. Whorton v. Mr. C's; Danley v. Safeway.
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Safeway. Judge Robert M. Doughty II accepted Safeway's arguments
in the areas of material change of condition: that Safeway was "not a
place of public resort"; the changed nature of liquor legislation; and
"unclean hands" on the part of the plaintiffs. Indeed, the judge's ruling
on the last point was so firm that he later issued a Supplemental Finding
of Fact No. 87 stating that he did not intend to imply unlawful actions
"by plaintiffs or the liquor dealers," nor did he intend to "adjudge or
accuse Counsel for Plaintiffs of unethical conduct."38
The case was, of course, appealed to the New Mexico Court of
Appeals. The plaintiffs asked that the decision of the trial court be
overturned in four areas: the trial court erred in not enforcing the
restrictive covenant; that Safeway be ruled "a place of public resort";
the trial court erred in weighing the relative equities involved; and the
trial court erred in holding that the plaintiffs had "unclean hands."
The Court of Appeals upheld the trial court's decision on the first
point, basing its decision on a number of the trial court's uncontested
holdings. On the plaintiffs second, third, and fourth points the Court
of Appeals noted that "Each of these issues constitutes an alternative
ground supportive of the trial courts judgment." The court then noted
that, since they had upheld the trial court's ruling on unchallenged
findings, there was no reason to rule on challenged findings. 39 The
Court of Appeals Decision was appealed to the New Mexico Supreme
Court and on December I, 1987 the request for a writ of certiorari was
denied. 40
Thus Safeway now sells package goods at its store in the College
Addition. At other localities ringing the original townsite and the College Addition there are some twenty bars, lounges, and package goods
stores. Before the New Mexico Supreme Court struck down the Alamogordo restrictive covenant, it had ceased to serve as either a device
for maintaining a monopoly on liquor sales in the community or as a
method of social control. Yet several of the fears of the late-nineteenthcentury foes of liquor, in whose ranks Eddy must be included, have
not materialized. There are no open saloons in the turn-of-the-century
sense. Prostitution and gambling have not flourished. The reasons for
these improvements are perhaps obvious. Zoning laws restrict businesses of all types to specific designated areas. State liquor regulation
38. See Twelfth Judicial District of New Mexico, Case No. CV-85-6, December 27,
1985.
39. Court of Appeals of the State of New Mexico, Danley v. Safeway, Docket number
9076, October 20, 1987, 1. Ibid., 5-6.
40. 746 Pac 2nd 159.
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is now complex and comprehensive. The social conditions that led to
the open saloon and its attendant evils are goneY But the historical
dialectic continues. In the place of the triumvirate of the open saloon,
prostitution, and open gambling, social problems such as drunk driving and teen-age alcoholism have appeared. The Alamogordo restrictive covenant lasted long enough to become an anachronism. New
legal remedies will have to deal with new social problems. Hopefully
the legal and political system will find these remedies.

41. Clark, Deliver Us from Evil, 178.
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